
 

 

 

It’s time to take Notice of the law 

 

Eighteen months ago the Local Democracy Economic Development and 
Construction Act 2009 introduced profound changes to the law concerning payments 
under Construction Contracts.  

 

The changes are not well known even now but all who either employ or are employed 
under Construction Contracts or Sub Contracts need to be aware of them.  

 

The rules are very complicated and what follows is a general guide and summary of 
the changes relating to payments under Construction Contracts.  

 

In this article the term “Payer” is intended to mean a person or company who is 
obliged to make payment under a Construction Contract and the term “Payee” is 
intended to mean the person or company entitled to receive a payment under a 
Construction Contract. The term Construction Contract includes Sub Contracts. The 
changes do not apply to contracts with residential owners unless included in the 
terms of a written contract between the parties. 

 

Before the 1st October 2011, when the new rules arrived, Payers under Construction 
Contracts were required to give a Payment Notice setting out the sum they intended 
to pay in respect of applications for payment and a Withholding Notice setting out 
any sums they intended to withhold from the sum that was properly due under the 
application. 

 

Unfortunately there was generally no effective sanction if the notices were not given 
and payments were not made. 



 

Although the position was that in the absence of a Withholding Notice no sums could 
be deducted from sums properly due under the contract, difficulties arose in 
establishing what sum was properly due. 

 

That was a particularly challenging problem if the payment claimed was in respect of 
work undertaken weeks or months before the dispute became apparent and when 
there was no independent record of the work completed at the date of the 
application. 

 

The position has now changed in respect of contracts that were formed after 1st 
October 2013. 

 

Payers still need to give a Payment Notice in respect of applications received from 
the Payee within a strict time limit as under the old rules. Now however if the Payer 
does not give a Payment Notice then, if the contract requires the Payee to apply for 
payments, its application will become the Payment Notice.  

 

In those circumstances unless the Payer gives a Pay Less Notice  within strict time 
limits it will have to pay the amount of the Payment Notice – that is, the amount of the 
application – without deduction. 

 

If the payment procedure in the contract is commenced by the Payer issuing its 
valuation of the Payee’s works and the Payer fails to issue such a valuation the 
Payee can now issue its own Payment Notice to the Payer in respect of the works 
the Payer was to value. If the Payer does not issue a Pay Less Notice in respect of 
the Payee’s Payment Notice the full amount notified to the Payer by the Payee 
becomes payable. 

 

A Payer is required to issue a Payment Notice even if the sum it believes to be due to 
the Payee is zero. 

 

The new rules mark a significant change the relationship between Payer and Payee. 
Payers will have to treat applications for payment with greater respect than may have 



been the case previously and both parties will need to ensure that they monitor the 
dates upon which Notices are required under the new rules. 

 

If the Payer does not react to the Payee’s application by issuing the necessary 
Notices it will find itself obliged to pay the full amount of the application no matter 
how exaggerated or unreasonable it believes it to be. The Payee having made an 
application is entitled to rely on it for payment in the event that the Payer fails to issue 
the Notices it is required to issue by the new rules. If the Payer fails to issue the 
required Notices the Payee can take action to obtain payment of the whole of the 
amount of its application.  

 

The new rules are implied into all Construction Contracts if they are not part of the 
written contract between the parties. The rules do not apply to contracts with 
residential occupiers or for work undertaken for someone who intends to occupy the 
property upon which work is undertaken as their main residence unless they are 
incorporated into a written contract between the parties to the contract. 

 

There are various quick and inexpensive methods of obtaining payment of sums that 
fall due as a consequence of the Payers failure to give the proper notices. 

 

This article is a brief summary of what are very complicated rules. C E Law is happy 
to discuss this issue with anyone who would like to explore the topic further. If you 
would like to talk about this or any other construction law topic you can call David 
Jackson of C E Law on 0800 107 1960. 

 

David Jackson  


